In justifying New York State's regulations requiring health care workers who have direct contact with patients or who may expose patients to disease to be vacci nated against seasonal and H1N1 influenza, New York State Health Commissioner Richard Daines re cently argued, "[O]ur overriding concern . . . as health care work ers, should be the interests of our patients, not our own sensibili ties about mandates. . . . [T] he welfare of patients is . . . best served by . . . very high rates of staff immunity that can only be achieved with mandatory influen za vaccination -not the 4050% rates of staff immunization his torically achieved with even the most vigorous of voluntary pro grams. Under voluntary standards, institutional outbreaks occur. . . .
Medical literature convincingly demonstrates that high levels of staff immunity confer protection on those patients who cannot be or have not been effectively vac cinated . . . while also allowing the institution to remain more fully staffed." 1 Workers at diagnostic and treatment centers, home health care agencies, and hospices are included in New York's require ment, although workers who can show that they have a recognized medical contraindication to vac cination are exempt. Each facility will have the discretion to deter mine the steps that unvaccinated health care workers must take to reduce the risk of transmit ting disease to patients (see table) .
Many health care workers be lieve that the mandate violates fundamental individual rights and public health policy, and some have filed court actions. In re sponse, one judge ordered a de lay in implementing the regula tion, and New York's governor, David Paterson, suspended the re quirement so that the limited supply of H1N1 vaccine currently available can be distributed to the populations most at risk for seri ous illness and death.
The workers argue, first, that compulsory vaccination violates the Fourteenth Amendment in de priving them of liberty without due process. But in 1905, in de ciding the smallpoxvaccination case Jacobson v. Commonwealth of Massachusetts, the U.S. Supreme Court recognized that the "police powers" granted to states under the Tenth Amendment authorize them to require immunization. Police powers are government's inherent authority to impose re strictions on private rights for the sake of public welfare. Thus, health administrators may devel
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M andatory vaccination of health care workers raises important questions about the limits of a state's power to compel individuals to engage in particular activities in order to protect the public. op measures that compel individ uals to accept vaccinations in or der to protect the public's health.
Such measures include immu nization requirements for school entry, which have been enacted by all states and the District of Co lumbia. These mandates have been shown to be the most effective method of increasing rates of coverage among schoolage chil dren and have withstood multiple legal challenges. In 1922, in Zucht v. King (a case regarding an im munization requirement for school entry in San Antonio, Texas), the Supreme Court endorsed these or dinances, finding that they "con fer not arbitrary power, but only that broad discretion required for the protection of the public health." Opponents of such re quirements argue that they are improper on the grounds that they amount to illegal search and seizure under the Fourth Amend ment or that they violate either the equal protection clause of the Fourteenth Amendment ("no state shall . . . deny to any person within its jurisdiction the equal protection of the laws") or the establishment clause of the First Amendment ("Congress shall make no law respecting an es tablishment of religion"). Yet on the basis of the principles out lined in Jacobson, the judiciary has consistently affirmed that an in dividual's right to refuse immu nization is outweighed by the communitywide protection con ferred by immunization.
Some health care workers in New York have argued that Jacobson does not apply in the case of influenza because there is no health emergency and because presented no "clear and present danger." The court held that "the Supreme Court did not limit its holding in Jacobson to diseases presenting a clear and present danger." Furthermore, "even if such a distinction could be made, the Court cannot say that hepa titis B presents no such clear and present danger. Hepatitis B may not be airborne like small pox; however, this is not the only factor by which a disease could be judged dangerous." The court concluded that "immunization of school children against hepatitis B has a real and substantial rela tion to the protection of the pub lic health and the public safety." Health care workers in New York also argue that because the regulation offers no possibility for religious exemptions, it vio lates the "free exercise" clause of the First Amendment, which guarantees that government may not interfere with a person's re ligious beliefs. But individuals may not engage in activities that threaten important societal inter ests and expect to be shielded by the First Amendment. When re viewing state initiatives that hin der religious expression, courts weigh the importance of a claim of religious exercise against the state interest. Courts have upheld schoolentry vaccination require ments against objections that they infringed on individuals' religious principles. States have the dis cretion to determine whether to permit religious exemptions, and Arizona, Mississippi, and West Virginia do not permit such ex emptions. Thus, in the absence of a Supreme Court ruling, it is unlikely that the exclusion of a religious exemption from the New York regulation will be considered to be unconstitutional.
The health care workers also argue that the regulation violates the right to "freedom of con tract" between employer and em ployee, as guaranteed by the Fifth and Fourteenth Amendments. However, states are obligated to protect the public welfare, even when doing so affects economic liberty. Furthermore, the Supreme Court has held that states may promulgate regulations restrict ing liberty of contract in order to protect community health or vul nerable populations. 2-4 Although New York's regulation affects employer-employee relationships, it is permissible because promot ing patients' health and safety is a legitimate state interest. Health care workers must receive other vaccinations as a condition of em ployment, yet they have not chal lenged those requirements.
The health care workers fur ther claim that the regulation violates the Fourteenth Amend ment right of competent adults to bodily autonomy and the right to refuse medical treatment. Yet the right to refuse treatment is not absolute. In determining whether the regulation violates the personal autonomy of health care workers, courts will, once again, balance individual rights against state interests. The state's power weakens and the individ ual's rights strengthen as the de gree of bodily invasion increases and the effectiveness of the in tervention decreases. 5 Courts will consider the extent to which health care workers cause illness and death among patients by ex posing them to influenza. Vac cinating health care workers is the most effective means of re ducing outbreaks; health care workers are required to submit to the limited intrusion of vac cination in order to protect both themselves and the patients in their care. I believe that the state's right to compel health care workers to receive vaccina tions will supersede their indi vidual rights because of the state's substantial relation to protection of the public health and safety.
Certainly, courts must take into account Constitutional guar antees of personal autonomy, freedom of contract, and freedom of religion when reviewing the current lawsuits. These rights, however, have been constrained when they conflict with govern ment measures that are intended to protect the community's health and safety. Health care workers have a profound effect on patients' health. Although they have the same rights as all private citi zens, it is likely that courts will continue to make the health and safety of patients the priority in permitting exceptions to individ ual rights.
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